








addresses this precise subject. Hence, they err in arguing that "the statutory

text defeats" Kern's reliance on Section 40059(a). AB 56.

Plaintiffs nevertheless contend that the statute applies only to garbage

collection, citing some of the areas that the statute reserves to local govern-

ment. AB 56-57. But this contention is contradicted by the definition of

"solid waste handling" in Section 40195, which contains no such limit.

Instead, the language cited by Plaintiffs demonstrates only what no one

disputes: that some of the "solid waste handling services" covered by Section

40059(a) relate to garbage collection.

Plaintiffs' interpretation of the statute is also contradicted by the defini-

tion of "solid waste handling services" in Section 40057, a statutory neighbor

of Section 40059. That statute provides:

Each county ... which provides solid waste handling services
shall provide for those services, including, but not limited to, source
reduction, recycling, composting activities, and the collection, trans-
fer, and disposal of solid waste within or without the territory subject
to its solid waste handling jurisdiction.

As this statute indicates, the "solid waste handling services" covered by

CIWMA include the entire panoply of services addressing solid waste, from

source reduction to composting. None of these services is limited to garbage

collection, and some of them-such as source reduction-don't involve gar-

bage collection at all. Plaintiffs offer no reason why "solid waste handling

services" should mean one thing in Section 40057 and something quite dif-

ferent in Section 40059. Nor do they rebut Kern's argument that the two
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statutes should be read in pari materia. AOB 45 & n.14. Thus, the "solid

waste handling services" covered by Section 40059(a) must be the same as

the "solid waste handling services" referred to in Section 40057.17

Plaintiffs' attempt to limit Section 40059 to garbage collection also con-

flicts with other indicia of legislative intent. For example, the Legislature

chose to make "all of the following" matters listed in Section 40059(a)

exempt from state control. This phrase strongly implies that each specific

item listed in Section 40059(a) stands on its own, without being limited by

the others. This is not true under Plaintiffs' interpretation of the statute. The

same phrase also indicates that Subsections 40059(a)(1) and (a)(2) are dis-

junctive, not conjunctive. Thus, the Legislature must have intended to pre-

serve local autonomy over any matter addressed by either (a)(1) or (a)(2).

Hence, Plaintiffs err in contending that the latter subdivision limits the

former. 18

Finally, even if the "solid waste handling services" covered by Section

40059(a) were limited to garbage collection, Plaintiffs would not be helped.

The statute also preserves local autonomy over any other "aspect[] of solid

17Unlike Section 40057, the sections of CIWMA that Plaintiffs cite to
support their interpretation of "solid waste handling services" are in a differ-
ent portion of the Act entitled "Garbage and Refuse Disposal." See AB 59
n.15 (citing §§49520-49524, 49501, 49510). The fact that these statutes refer
only to garbage collection therefore proves nothing.

18Nor does subdivision (b) limit subdivision (a), since nothing in (b)
refers to (a).
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waste handling" that is of "local concern." This portion of the statute applies

to this case. Measure E unquestionably regulates an "aspect of solid waste

handling." Moreover, as Kern's Opening Brief demonstrated, Measure E

addresses numerous "local concerns," such as the flies and odors caused by

Plaintiffs' land application. AOB 45-46. Plaintiffs have no response other

than to minimize these problems. See p.1, supra.

Nor does the case Jaw support Plaintiffs' crabbed interpretation of

Section 40059(a). Rodeo Sanitary District v. Board of Supervisors, 71 Cal.

App. 4th 1443 (1999), holds only that CIWMA did not strip two sanitation

districts of the right to control garbage pickup in their territories. The court

did not hold, and had no reason to hold, that Section 40059's scope was lim-

ited to garbage collection. Nor did it address the allocation of responsibility

under CIWMA between the State and local governments. Plaintiffs' claim to

the contrary is based on a misquotation: while the court said that Section

40059(a) "preserve[d] the districts' power over garbage collection" (id. at

1451 (emphasis added)), Plaintiffs change the court's meaning by substitut-

ing "local" for "districts." See AB 56.19

19ValleyVista Services, Inc. v. City of Monterey Park, 118 Cal. App. 4th
881, 890-91 (2004), is even less relevant. While Plaintiffs assert that the
portion of the decision they cite concerns Section 40059 (see AB 56), in fact
it refers to a different section of CIWMA (§49520) that, as noted above, is
irrelevant to this case. See n.17, supra.
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Nor can Plaintiffs rely on Waste Resource Technologies, Inc. v.

Department of Public Health, 23 Cal. App. 4th 299 (1994). While that case

held that Section 40059(a) preserved the city's power '''to grant an exclusive

refuse collection permit'" (AB 56 (citation omitted)), it also held that the

statute preserved the autonomy that local governments had traditionally had

over solid waste services. See 23 Cal. App. 4th at 305-09. Indeed, the

opinion contains a lengthy explication of the statute that contains not a single

word indicating that Section 40059 is limited to franchising or other matters

that relate only to traditional "garbage collection." See id. at 308-09. In fact,

the court stated that Section 40059(a) "establishes the Legislature'S aware-

ness that substantial geographic, economic, ecological or other distinctions

are persuasive of the need for local control" of "waste handling," thus "pre-

clud[ing] the subject from being comprehensively dealt with at the state

level." Id. at 309 (citations, brackets and internal quotation marks omitted).

Finally, Plaintiffs say that Kern's interpretation of Section 40059(a) ren-

ders "key provisions of the CIWMA superfluous." AB 59. Not so. While

the rest of CIWMA gives local agencies specific goals to meet in disposing

of their solid waste, Section 40059(a) gives each agency discretion in

choosing the means to meet those goals within the confines of applicable

law. There is no conflict.
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CONCLUSION

The judgment should be reversed and the case remanded to the District

Court with instructions to render judgment in Appellants' favor on Plaintiffs'

Commerce Clause and state-law preemption claims.
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